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Golden Power and
new special powers
related to 5G
technology

The Legislative Decree no. 21 of March 21, 2022 (the
"d.l.") has, once again, modified the Golden Power
regulations.

In particular, the d.l. has radically innovated the Golden Po-
wer regulation in the field of broadband electronic commu-
nication based on 5G and cloud technology, replacing the
entire article 1-bis of d.l. no. 21 of March 15, 2012 (ie. the
Golden Power legislation).

The innovation provided for by the d.l. is extremely relevant
not only in M&A transactions but also within the contrac-
tual relationship between companies operating in the sec-
tor of interest.

First of all, article 28 of the d.|. specifies in its paragraph 1
that "broadband electronic communication services based
on 5G technology constitute activities of strategic importan-
ce for the national defense and security system"; and au-
thorised the Italian Government to include further the ser-
vices, goods, relationships, activities and technology rele-
vant to cybersecurity (including cloud technologies) within
the field of application of the Golden Power legislation.

As a consequence, a series of obligations have been impo-
sed by the d.| for all companies (including Italian ones) ope-
rating in the sector of electronic communications based on
5G technology.

In particular, companies that intend to acquire, by contracts
or agreement of any kind and nature:

® go0ds or services related to the design, implementation,
maintenance and management of electronic communi-
cation services based on 5G technology;

e technology-intensive components functional to the reali-
zation and/or management of electronic communication
services based on 5G technology:;

shall notify, prior to the acquisition of said goods, services
and/or components to the Presidency of the Council of Mi-
nisters an annual plan (which shall be re-transmitted an-
nually) which shall include:

e the sector interested in the notification;
e detailed identification information of the notifying party;
e the purchasing program;

e (detailed identification information of the relevant (also
potential) suppliers;

e detailed description (including technical information) of
the technology-intensive goods, services and compo-
nents;

e complete information on the contracts in progress and
on the development prospects of the 5G network and/
or of the other assets in the future indicated by the Go-
vernment;

e any further information that provides a detailed picture
of the development modalities of the digitalization sy-
stems of the notifier, as well as of the exact fulfilment of
the conditions and prescriptions eventually imposed
within previous notifications;



*ALERT-

e complete information on any notifications made for the e the Government may apply an administrative fine up to
awarding of contracts for the supply of ICT goods, sy- 1/12 of that provided pursuant to point (i) for each
stems and services to be used on the netwaorks, infor- month of delay in restoring the situation prior to the
mation systems and for the performance of IT services violation or prior to the execution of contracts/
of public administrations. agreements.

The plan can be updated by the notifier infra-annually on a
four-monthly basis, following a further notification to the
Presidency of the Council.

Upon receipt of notification, the Government has a period
of 30 days (which may be extended by up to 20 days and,
once only, by a further 20 days in cases of complexity of
the transaction) to approve the plan or to impose prescrip-
tions and conditions for its approval.

In case of silence by the Government, the plan il conside- CONTACTS

red approved without conditions/prescriptions. Andrea Carreri

andrea.carreri@lcalex.it
Alberto Vaudano
alberto.vaudano@lcalex.it

If the notifying party executes the contracts or agreements
included in the notification, before having obtained the
government authorisation or fails to comply with the pre-
scriptions and/or conditions imposed: Marco Losito
marco.losito@Icalex.it

e the Government might apply an administrative fine up Pia De Negri

to the 3% of annual turnover; pia.denegri@lcalex.it
e the executed contracts/agreements are null and void Micol Saccon
and the Government may order to the enterprise to micol.saccon@Icalex.it

restore the situation prior to the execution of the con- LCAGolden Power

tracts/agreements at its own expenses; :
_ Icagoldenpower@Icalex.it
e the Government may order to the enterprise to restore

the situation prior to the violation at its own expense;
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